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What’s New?

• The National Labor Relations Board
• New FMLA regulations
• New I-9 form from USCIS
• The Arizona Legislature
• New 9th Circuit and Arizona case law
• U.S. Supreme Court

– Decisions
– Cases to watch
-- and --

• Michael Jackson
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April 16 in History
• 1789 – George Washington heads for 1st presidential 

inauguration

• 1862 – Slavery abolished in District of Columbia

• 1962 – Brazil nationalizes United States businesses

• 1962 – Walter Cronkite begins anchoring CBS Evening News

• 1993 – Jury reaches guilty verdict in federal case against officer 
who beat Rodney King (but the verdict is not read until April 
17)

• 1997 – Howard Stern radio show premieres in Minneapolis/St. 
Paul on WRQC 100.3 FM

• 2010 – Planes across the United Kingdom, Norway, Sweden, 
Finland and Russia are grounded due to volcanic ash from 
Iceland’s Eyjafjallajokull volcano

The NLRB Got Comfortable in 
the Saddle in 2012

• “At Will” Disclaimers
– American Red Cross 
– Hyatt Hotels

• Off-Duty Access Rules
– Sodexo America, LLC
– A so-called “no-access” rule is unlawful unless it: 

1. Limits the access restriction solely to the interior of the 
facility;

2. Is clearly disseminated to all employees; and
3. Applies to all off-duty access, not just union activity
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But then, over the hill, came the 
D.C. Circuit Court of Appeals…

• Noel Canning v. NLRB
• D.C. Circuit Court of Appeals
• Issued ruling on January 25, 2013
• Question: Whether the Board had authority to 

make decisions due to legal challenges to its 
current composition of “recess” appointments

• Answer:  The recess appointments were invalid
• Result:  “Game changer” for the NLRB and the 

parties subject to its jurisdiction.  

The DOL

• On February 6, 2013, the U.S. Department of 
Labor published a final rule to implement 
amendments to the FMLA made by the 
National Defense Authorization Act for Fiscal 
Year 2010 (NDAA) and the Airline Flight Crew 
Technical Corrections Act (AFCTCA)
– We’ll just talk about the NDAA

– There’s a fact sheet on the DOL website
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The “New” FMLA

• Qualifying Exigency Leave
– Under the final rule, eligible employees with a spouse, son, 

daughter, or parent in any branch of the Armed Forces may 
take FMLA leave to deal with exigencies related to a 
deployment to a foreign country

– May be used to deal with exigencies involving financial, legal, or 
child care issues related to the call-up or deployment, to attend 
certain military events, spend time with the family member 
during R&R leave, and for other exigencies

– The amount of FMLA leave an eligible employee may take has 
been extended to 15 days (up from 5 days)

The “New” FMLA

• Serious Illness or Injury of a Covered Service Member
– Expands military caregiver leave to cover eligible employees 

whose family members are recent veterans with a serious injury 
or illness

– Defines “covered veteran”
– Defines “serious injury or illness”
– Expands “serious injury or illness” for current service members

• BUT there are limits to FMLA military caregiver leave
– An eligible employee may take FMLA leave to care for a 

veteran who was discharged within the 5-year period prior to 
the date on which the employee first takes caregiver leave

– However, the employee may continue to take such leave 
throughout the “single 12-month period” of protected leave 
even if the leave extends beyond the five-year period.
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Even Cowboys Like Posters

• With the new FMLA regulations comes a new 
FMLA poster

• By March 8, all employers (even those without 
eligible employees) are required to display the 
FMLA poster in a conspicuous place at the 
work site.

• Willful failure to comply with the posting 
requirements is subject to a $110 civil money 
penalty

USCIS

• The U.S. Citizenship and Immigration 
Service (“USCIS”) released a new I-9 
Employment Eligibility form on March 8, 
2013

• After May 7, 2013, USCIS will only 
accept the new form (dated 03/08/13)
– Failure to comply could result in civil fines 

ranging between $110 and $1,110 per form
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Arizona unemployment claims

• On March 28, 2013, Governor Brewer signed into law House Bill 2147

• Shifts the initial obligation to provide information regarding a claim for 
unemployment benefits to the individual applying for the benefits

• At the time of filing for unemployment benefits, the individual must 
provide information and documents supporting the basis of his/her claim

• The documentation and information must be sufficient for DES to 
determine the individual’s eligibility

• When the employer provides documentation demonstrating that the 
former employee either voluntarily resigned or abandoned employment, 
the burden of proof shifts to the individual 

– “Documentation” can include written statements from the employer 
supporting its position that the individual resigned or failed to report for work

– So, even when the employee verbally resigned or did not return to complete 
resignation paperwork

• Also provides that DES must make “reasonable efforts” obtain the 
information necessary to determine eligibility

SB 1139: 
National Day of the Cowboy

• Signed by Governor Brewer on April 5, 2013
• Officially establishes a “National Day of the Cowboy” in 

Arizona
• Resolution designating a National Day of the Cowboy was 

originally passed by the U.S. Senate in 2005
• In 2008, then-Arizona Congresswoman Gabrielle Giffords

sponsored a bill for Cowboy Day.  
• That same year, Arizona became the first state in the nation 

to pass a resolution, and legislators have designated a 
National Day of the Cowboy every year since (except 2010)

• Arizona is one of four states to establish this observance as a 
non-legal holiday

• National Day of the Cowboy is to be observed annually on 
the fourth Saturday of July
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Attendance Policies and 
Disability Accommodations

• Samper v. Providence St. Vincent Medical Center
• Decided by the Ninth Circuit Court of Appeals on April 11, 2012

• Samper was a neo-natal intensive care unit nurse for Providence.  

• Under Providence’s attendance policy, employees could take up to 
5 unplanned absences during a rolling 12-month period.  

• Samper regularly exceeded that number.  Between 2000 and 2005, 
she was informed that she needed to improve her attendance and 
received two negative reviews as a result of her attendance 
problems.  

• In 2005, she was diagnosed with fibromyalgia and Providence 
agreed to allow her to call in when she was having a bad day and
move her shift to another day in the week.

– Her problems continued, and she requested an exemption from the 
attendance policy.

Attendance Policies and 
Disability Accommodations

• In 2008, hospital management informed her that her position 
would cease to exist and that she could transfer to another position 
or face termination.

• Her problems continued and she was eventually fired.

• Her lawsuit alleged a variety of claims, including violation of the 
ADA due to failure to accommodate.

• The trial judge granted summary judgment in favor of Providence.

• The Ninth Circuit Court of Appeals upheld the dismissal, 
reasoning that (1) because of the importance of regular attendance 
by a worker in Samper’s position, Providence had established that 
compliance with its attendance policy was an essential job function; 
and (2) Providence was not required to grant accommodations that
would exempt Samper from that essential job function.
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Vicarious Liability for 
Employee’s Car Accident

• Engler v. Gulf Interstate Engineering, Inc.
• Decided by the Arizona Supreme Court on July 9, 2012
• Gulf Interstate Engineering assigned Ian Gray to a Mexico-based 

project.  Gray lived in Houston and traveled each week to Yuma, 
where he stayed in a hotel from which he drove to the Mexican 
worksite daily.  

• While driving back from dinner, Gray struck and injured a 
motorcyclist.  The injured driver sued Gray and Gulf Interstate for 
the injuries he sustained.

• The Supreme Court found that an employer is not vicariously 
liable for the conduct of its employee over whom it had no control 
at the time of the accident.
– Clarifies (and may narrow) the definition of “course and scope”

conduct in cases where a non-employee is seeking damages for an 
employee’s negligence

– Does not set any new “course and scope” standards for workers’
comp cases

California Employers can Relax 
a Little More in the Saddle

• Brinker International Inc. et al. v. Superior Court 
• California Supreme Court – decided April 11, 2012
• Found that employees must only make meal breaks 

available to their workers, but are not required to 
“ensure that the employee does not work.”

• Could significantly reduce the number of wage and hour 
lawsuits filed by employees

• Removes any obligation by employers to “police”
whether employees take breaks

• Impact of this decision outside CA is difficult to predict
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Pharmaceutical Sales Reps are 
Exempt Outside Salespeople

• Christopher v. SmithKline Beecham Corp., DBA 
GlaxoSmithKline

• United States Supreme Court – decided June 18, 2012
• 5-4 majority
• Court ruled that the sales representatives qualify as 

outside salespeople and are therefore exempt from the 
FLSA overtime compensation requirements
– Under the DOL’s “general” regulation (29 C.F.R. § 541.500), 

an outside salesperson is any employee whose primary duty is 
making any sale, exchange, contract to sell, consignment for 
sale, shipment for sale, or other disposition

Pharmaceutical Sales Reps are 
Exempt Outside Salespeople 

(cont’d)
• The DOL changed its mind during the litigation

– The DOL first announced its view that pharmaceutical detailers 
are not exempt outside salespeople in an amicus brief filed in 
the Second Circuit in 2009.

– The agency then changed and narrowed its views on what 
constitutes a “sale” for purposes of the exemption.

• The Court concluded that the DOL’s interpretation is 
neither entitled to deference “nor persuasive in its own 
right.”
– The FLSA defines “sale” to mean a “consignment for sale” that 

does not involve the transfer of title
– The Court ruled that the new interpretation was “flatly 

inconsistent with the FLSA”



Update on Employment-Related Laws
2013 SHRM Employment Law Update

April 16, 2013

©2013 Lewis and Roca LLP 10

Is the Defense of Marriage Act 
constitutional?

• United States v. Windsor
• Pending before the U.S. Supreme Court – oral 

argument held March 27, 2013

• The question presented is: Whether Section 3 of 
DOMA violates the 5th Amendment’s guarantee of 
equal protection of the laws as applied to persons of the 
same sex who are legally married under the laws of their 
State. 
– Section 3 of the DOMA defines the term “marriage” for all 

purposes under federal law, including the provision of federal 
benefits as “only a legal union between one man and one 
woman as husband and wife.”

– It similarly defines the term “spouse” as “a person of the 
opposite sex who is a husband or a wife.”

Is the Defense of Marriage Act 
constitutional?

• The Court added two more questions:
– Whether the Executive Branch’s agreement with the 

court below (which concluded that DOMA section 3 
violates the equal protection guarantee of the 5th 
amendment) deprives the Supreme Court of 
jurisdiction to decide this case

– Whether the Bipartisan Legal Advisory Group of 
the United States House of Representatives has 
Article III standing in this case.

• Directly involves federal estate taxes; expected 
to have an impact on many employee benefits
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Standard of Proof in 
Title VII Retaliation Cases

• University of Texas Southwestern Medical Center v. Nassar
• Pending before the U.S. Supreme Court – oral argument to be held 

April 24, 2013
• Nassar was a faculty member at the University.  After leaving his 

position, he claimed that the University retaliated against him for 
writing a letter alleging discrimination and harassment based on race 
and religion.

• A jury found that the University constructively discharged Nassar and 
retaliated against him in violation of Title VII by preventing him from 
obtaining a position at a University-affiliated hospital after he resigned 
from the University.  

• The 5th Circuit affirmed in part and reversed in part, holding that there 
was sufficient evidence to support the retaliation claim but insufficient 
evidence to support the claim of constructive discharge.

• Question:  Does the retaliation provision of Title VII require a plaintiff 
to prove that an employer would not have taken an action but for the 
existence of an improper motive, or does the provision require only 
proof that the employer had mixed motives for taking an action? 

What is the scope of the 
“supervisor” liability rule under 

Title VII?
• Vance v. Ball State University
• Pending before the U.S. Supreme Court – oral argument held November 26, 

2012

• Vance sued the employer for violation of Title VII, alleging hostile work 
environment and retaliation (among others)

• The definition matters:  An employer is strictly liable for severe or pervasive 
harassment by a supervisor but only liable for negligent actions of a coworker

• The question presented is whether:
– as the 2nd, 4th, and 9th Circuits have held, the Faragher and Ellerth “supervisor”

liability rule applies to harassment by those whom the employer vests with 
authority to direct/oversee their victim’s daily work; or

– As the 1st, 7th and 8th Circuits have held, is limited to those harassers who have 
the power to “hire, fire, demote, promote, transfer, or discipline” their victim

• The Supreme Court’s definition of “supervisor” will have important implications 
for employers under Title VII and likely other employment statutes that similarly 
define a “supervisor”
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In a “Thriller” of a Case…
• Dr. Conrad Murray, who used a surgical anesthetic in a fatal effort to 

treat Michael Jackson’s insomnia as he prepared for the “comeback 
concerts,” was convicted of involuntary manslaughter and is serving a 
prison sentence

• Michael Jackson’s family filed a wrongful death lawsuit against his last 
concert promoter, AEG Live, arguing that AEG Live is liable for the 
singer’s death because the company hired and supervised Dr. Murray.  
Trial began last week with jury selection

• In January, the trial court ruled that the Jacksons’ lawyers have shown 
enough evidence to warrant a jury trial on the negligent hiring case.  
She also ruled there was evidence to support the Jacksons’ claim that 
AEG Live executives could have foreseen that Murray would use 
dangerous drugs in treating the singer

• A “cornerstone” of the Jacksons’ case is an e-mail AEG Live Co-CEO 
wrote to the show director 11 days before Jackson’s death: “We want 
to remind (Murray) that it is AEG, not MJ, who is paying his salary.  
We want to remind him what is expected of him.”

• The lawsuit seeks over $40 billion-- the money Jackson would have 
earned over the course of his remaining lifetime if he had not died in 
2009

Any questions?


