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to confront and challenge discomfort with other people, if 
and when it exists.

2. Avoid buying into stereotypes about dress, appearance, 
behavior or profession. LGBT people are diverse in all of 
these areas. LGBT people are not less religious or spiritual 
than anyone else.

3. Invite, but do not assume, that LGBT employees will want 
to participate in employee resource groups or other diver-
sity and inclusion experiences. Some may want to contrib-
ute that way, but others may feel “tokenized” if they feel 
pressured to represent the LGBT voice.

4. Create a clear, unequivocal message that regardless of one’s 
personal opinion, the organization has a zero-tolerance 
policy for sexual orientation discrimination.

5. Leaders should establish themselves as allies. Engage fully 
in activities that advance development of an inclusive work 
environment for LGBT employees.

6. Avoid dysfunctional rescuing such as hiring or promoting 
someone less qualified simply because of his or her orienta-

tion or avoiding disciplining someone for the same reason. 
There are plenty of qualified LGBT people in the market-
place.

7. Provide education so people understand the dynamics that 
impact LGBT employees and the people they work with.

8. Create clear organizational competency practices for em-
ployees and leaders so they know what inclusive behaviors 
are expected of them. Some 36 percent of Fortune 500 
companies now have such practices.

9. Promote an equal opportunity workplace culture by en-
couraging and enforcing non-discriminatory recruitment, 
hiring and promotion both of members of non-dominant 
groups and of managers and employees who behave inclu-
sively.

10. Make a public commitment to equal rights and protection 
for all employees, as 46 percent of Fortune 500 companies 
already do. «

Howard J. Ross is the founder and chief learning officer of Cook 
Ross Inc. and author of ReInventing Diversity. He can be reached 
at editor@diversity-executive.com.

As the societal climate continues to improve for lesbians, gays, bi-
sexuals, transgendered individuals and other minorities, the legal 
protections for these groups are also evolving, particularly in the 
workplace. The impact of the changes in some laws and EEOC 
guidelines relating to sexual minorities is increasingly significant. 
Employers should be alert to these trends because they likely will 
need to do more than update existing EEO policies to list “sexual 
orientation” and “gender identity” among the protected catego-
ries.

Among the anticipated challenges will be mitigating gender nor-
mative discrimination such as preferring masculine men and fem-
inine women in employment decisions. As the EEOC wrote in a 
recent decision, Title VII prohibits discrimination based on bio-
logical sex as well as “the cultural and social aspects associated with 
masculinity and femininity.” The problem is this is easy to do 
inadvertently. Unintentional or not, this kind of discrimination 
can lead to the same liability as outright sex-based discrimination.

Consider these examples:

•	 Nancy is a sales manager at a large company. She is very glam-
orous: she keeps her hair long and curled, wears makeup and 
prefers skirt suits to pantsuits and heels to flats. Shirley, another 
sales manager, keeps her hair short and unstyled, does not wear 
makeup and always wears pantsuits with flats. Both are hetero-
sexual women and both have regular client contact and have 
several direct reports.  

•	 A nonprofit gay rights organization is hiring a new public rela-
tions officer who will serve as the primary face of the organiza-
tion in the media, including on television. Two candidates are 
in the final running: Mark and Steve, both of whom are openly 
gay. The most apparent difference in these candidates is that 
Mark carries himself in an assertive, “butch” way, whereas Steve 
is smaller, more effeminate and often wears pink or purple ties 
to work.

When Nancy and Shirley go through their annual performance 
reviews, Nancy is praised for her “extreme personability and ex-
cellent social skills,” whereas Shirley is told she needs to improve 
her “interpersonal relationship with clients and subordinates.” 
Based on these reviews, Nancy is promoted over Shirley. Now, 
let’s say the nonprofit selects Mark because it believes he will pres-
ent a more professional — and less stereotypical — image of gay 
people and the organization.

Nancy’s stereotypical femininity might have enhanced her su-
pervisors’ opinion of her personability and social skills, and it is 
likewise possible that Mark’s traditional masculinity could have 
informed the nonprofit’s hiring decision. It is exactly this kind of 
preference that is prohibited or questioned under some trends in 
the law and could expose both employers to liability.

Employers should be careful when documenting non-objective 
performance and hiring criteria, which is typically where gender 
normative preferences creep up. Though things such as person-
ability, charisma and relatability are laudable, employers would 
be wise to explain, in gender-neutral language, how an employee 
exhibits, or should exhibit, these qualities. Telling an employee 
to be a “good listener” or “clear communicator,” for example, is 
preferable to saying she should be “approachable” or “likable.” 
Similarly, commending an employee for being “responsive to cli-
ent concerns” is better than saying “clients love him.”

Given the recent and continuing developments in this area, em-
ployers should reach out to in-house or outside counsel to review 
existing policies for compliance in light of developing laws, scru-
tinize any non-objective criteria referenced in current job descrip-
tions and job performance forms/guidelines and institute training 
for HR managers and supervisors to educate them on the law and 
on effective ways of avoiding discrimination and harassment.

Alastair Gamble is an employment litigator with Lewis and Roca LLP. 
He can be reached at editor@diversity-executive.com.
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