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Our event is dedicated to providing a positive experience for everyone.

Get The Most From This Event!
Enter the discussion enthusiastically

Give freely of your experience

Say what you think

Limit your discussion to the topic

Only one person should talk at a time

Mute your speaker when you are 
not speaking

Listen actively

Be patient with other meeting 
participants

Respect the other person’s point 
of view

Ask a question when you have one 

mailto:Krista.watson@eeoc.gov


Title VII of the Civil Rights Act of 1964, as Amended

Race Color National Origin

ReligionSex – Pregnancy, LGBT



The Americans With Disabilities Act 
Americans With Disabilities Act

Amendments Act (ADAAA)



The Equal Pay Act
Sex based wage discrimination

Lilly Ledbetter Fair 
Pay Act of 2009



Genetic Information Non 
Discrimination Act (GINA)

What is Genetic Information?
When Can I Obtain Genetic Information?   Never? – 6 
Exceptions
When Can I Use Genetic Information?  Never? – 6 
Exceptions



Age Discrimination in Employment Act                     

40 and Over



EEOC Update





Chair Janet Dhillon

Sworn in -- May 15, 2019

• Executive Vice President, General Counsel & 
Corporate Secretary for Burlington Stores Inc.’s

• Executive Vice President, General Counsel & 
Corporate Secretary for JC Penney

• Vice President and Deputy General Counsel for 
US Airways

• Associate and then Counsel of Skadden, Arps, 
Slate, Meagher & Flom LLP



Vice Chair Keith E. Sonderling

Sworn in -- September 30, 2020

 Deputy Administrator of the Wage and Hour 
Division of the U.S. Department of Labor

 Labor and Employment Attorney in Florida-
based Gunster Law Firm



Commissioner Charlotte A. 
Burrows

Served EEOC as Commission beginning in 2014

Re-nominated in 2019 and by unanimous vote, 
confirmed second term ending in 2023

Associate Deputy Attorney General at the U.S. 
Department of Justice

General Counsel for Civil and Constitutional Rights 
to Senator Edward M. Kennedy

Several roles in the Civil Rights Division’s 
Employment Litigation Section at DOJ



Commissioner Jocelyn Samuels

Sworn in -- October 14, 2020

 Executive Director of the Williams 
Institute at the UCLA School of Law.

 Director of the Office for Civil Rights at 
the U.S. Department of Health & Human 
Services and served as Acting Assistant 
Attorney General for Civil Rights at the 
U.S. Department of Justice 



Andrea Lucas

 Sworn in on Oct. 19, 2020

 Associate in the Labor and 
Employment group for Gibson, 
Dunn and Crutcher



General Counsel Sharon Fast 
Gustafson

Sworn in -- August 8, 2019

 Solo Practioner since 1996

 Represented Peggy Young in 

Supreme Court Case against

United Parcel Service, Inc.

Attorney at Jones Day firm



ADR Pilot Program 

 Started on July 6, 2020

 Six Month Pilot Program 

 Expands Categories of Charges Eligible for Mediation

 Generally, allows for Mediation throughout an investigation

 Mediation available during all stages of the charge process 

 Expands the use of technology to hold virtual mediations 
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Conciliation Pilot Program  

 Started on May 29, 2020

 Six Month Pilot Program 

 Recommits EEOC to resolving charges through conciliation and 
drives greater accountability 

 Emphasizes full communication between EEOC and the parties 

 Conciliation offers must be approved by the appropriate level of 
management before they are shared with Respondents. 
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Employer Surveys (EEO-1, 3, 5)

 UPDATE: In light of the Coronavirus Disease 2019 
(COVID-19) public health emergency, the Commission 
has delayed the opening of the 2019 EEO-1 Component 
1 and the 2020 EEO-3 and EEO-5 Data Collections to a 
time when the agency anticipates that filers will have 
resumed more normal operations. 

 The EEOC expects to begin collecting the 2019 EEO-1 
Component 1 data along with the 2020 EEO-1 
Component 1 data in March 2021 and the 2020 EEO-3 
and the 2020 EEO-5 in January 2021. 

 Filers will be notified of the precise date the collections 
will open as soon as it is available.

https://www.federalregister.gov/documents/2020/05/08/2020-09876/delay-in-opening-of-2019-eeo-1-component-1-and-2020-eeo-3-and-2020-eeo-5-data-collections-due-to-the
https://www.eeoc.gov/node/25657
https://www.eeoc.gov/node/25990
https://www.eeoc.gov/node/25981


Chair’s Priorities

 Priority No. 1 - Continuing to Provide Excellent Customer 
Service

 Priority No. 2 - Continuing to Provide Robust Compliance 
Assistance

 Priority No. 3 - Enhancing Our Efforts to Reach Vulnerable 
Workers

 Priority No. 4 - Strategically Allocating Commission Resources

 Priority No. 5 - Continuing EEOC's Efforts to be a Model 
Workplace



EEOC Update

 Press Release 10-09-2020

 EEOC Requests Public Comment on Changes to Conciliation 
Process  - Public Comment Ends Today

 Public Will Have 30 Days to Comment on Commission’s NPRM

 WASHINGTON –The Federal Register published the U.S. Equal 
Employment Opportunity Commission’s (EEOC) Notice of 
Proposed Rulemaking (NPRM) on conciliation on 10/9/20. The 
EEOC is proposing to amend its procedural rules in order to 
enhance the effectiveness and accountability of the 
conciliation process. The public now has 30 days to provide 
comments on the NPRM.

https://www.federalregister.gov/documents/2020/10/09/2020-21550/update-of-commissions-conciliation-procedures


EEOC Issues Final Rule Revising Procedural Regulations Under Title 
VII, ADA, and GINA

 On October 15, 2020, the U.S. Equal Employment 
Opportunity Commission (EEOC) today issued a final 
rule that amends its procedural regulations to explicitly 
provide for digital transmissions of documents and to 
update no cause determination procedures.

 This final rule amends section 1601.18(a) to add language 
clearly communicating that a dismissal includes notice of 
the charging party’s statutory right to file a lawsuit. 

 This final rule also amends section 1601.19(a) to add 
language clarifying the meaning and import of the EEOC’s 
issuance of a “no cause” determination, specifically, that 
such a dismissal does not mean the claims have no merit.

https://www.federalregister.gov/public-inspection/2020-21070/revisions-to-procedural-regulations-americans-with-disabilities-act-genetic-information


Press Release10-30-2020
EEOC Issues Final Rule for Issuing Policy 

Guidance

 Agency Seeks to Improve Public Awareness of the 
Commission’s Positions

 WASHINGTON – The U.S. Equal Employment 
Opportunity Commission (EEOC) today issued a final 
rule that establishes procedural regulations for the 
agency’s issuance of guidance. The final rule provides 
clear procedures that will: make guidance documents 
readily available to the public, ensure that guidance is 
treated as non-binding and does not overstep legal 
authority, require a notice and public comment period for 
significant guidance, and establish a public petition 
process for the issuance, amendment, or repeal of 
guidance.



TITLE VII, SEXUAL 
ORIENTATION 

DISCRIMINATION, AND 
GENDER IDENTITY 
DISCRIMINATION

Jim Driscoll-MacEachron
Supervisory Trial Attorney
EEOC Phoenix District Office





Title VII

Title VII prohibits employment 
discrimination “because of … race, 
color, religion, sex, or national origin.”

But

Title VII does not define sex.



Sex Stereotyping

 Recognized by Supreme Court in Price 
Waterhouse v. Hopkins (1989)

 Title VII was violated when employer denied 
promotion to partner because Hopkins didn’t 
have stereotypically feminine character traits

 The person ultimately responsible for the 
decision recommended she “walk more 
femininely, talk more femininely, dress more 
femininely, wear make-up, have her hair 
styled, and wear jewelry.”

 The Court said, “[W]e are beyond the day 
when an employer could evaluate employees 
by assuming or insisting that they matched 
the stereotype associated with their group.”



THE THREE CASES THE SUPREME 
COURT TOOK



Bostock v. Clayton county

 Child Welfare Services Coordinator for 
Clayton County, overseeing CASA 
program

 He joined a gay recreational softball 
league

 People with influence over CASA advisory 
board criticized Bostock’s participation in 
softball league

 Bostock was fired in June 2013 for 
conduct unbecoming a Clayton County 
employee

 District Court granted motion to dismiss 
claim for sex stereotyping discrimination

 Eleventh Circuit affirmed based on circuit 
precedent



Zarda v. Altitude Express

 Skydiving instructor in Long Island, NY

 Disclosed he was gay when doing a 
tandem skydive with a female client

 Client’s boyfriend complained, and 
Zarda was fired

 District granted summary judgment to 
defendant

 Second Circuit panel affirmed because 
only whole circuit could overrule 
precedent

 En banc Second Circuit reversed in 
2018

 Zarda died in 2014



EEOC v. Harris Funeral Homes

 Aimee Stephens worked for Harris for more 
than five years as funeral home director 

 In July 2013, she informed Harris she was 
transgender, intended to have reassignment 
surgery, and would start presenting as a woman 
when she returned from vacation. 

 After two weeks, funeral home told her it wasn’t 
going to work out.

 District court dismissed transgender 
discrimination claim. It found direct evidence of 
sex stereotyping, but dismissed that claim on 
other grounds.

 In 2018, Sixth Circuit reversed and granted 
summary judgment for the EEOC on 
transgender discrimination and against Harris 
on RFRA.

 Aimee Stephens died in May 2020, only months 
before the Supreme Court decision.



The Bostock Decision



Bostock Decision

 “We must decide whether an employer can fire 
someone simply for being homosexual or 
transgender. The answer is clear….Sex plays a 
necessary and undisguisable role in the decision, 
exactly what Title VII forbids.”

 Assumes sex means biological distinctions between 
male and female

BUT

 “That’s just the starting point.”



Bostock Decision

 Title VII protects individuals from discrimination
 Title VII prohibits discrimination in which sex plays a role
 “It is impossible to discriminate against a person for being homosexual 

or transgender without discriminating against the individual based on 
sex.”

 The discrimination depends on the sex of the employee
MAN attracted to women

WOMAN attracted to women

WOMAN attracted to men
MAN attracted to men



Bostock Decision

 Same rule applies to transgender discrimination

 The discrimination depends on the gender of the employee:

Sex assigned at birth is male, now identifies as MALE

Sex assigned at birth is male, now identifies as FEMALE

Sex assigned at birth is female, now identifies as FEMALE

Sex assigned at birth is female, now identifies as MALE



Other important aspects of 
the decision

 “But for” causation

 Court reaffirms that Title VII uses “but for” causation

 “But for” does not mean sole cause—which is important for 
other antidiscrimination statutes as well

 Equal opportunity harasser

 Some courts had previously held that a claim was defeated 
by proving MORE discrimination

 For example, a supervisor that harassed men AND women.

 Supreme Court says: that’s double liability.



The Supreme Court didn’t 
decide…

 How its decision would apply to:

 Any other laws

 Sex-segregated bathrooms

 Locker rooms

 Dress codes

 Religious convictions



Moving Forward

 Important to educate managers, 
supervisors, and employees 

 Consider policy updates and training



QUESTIONS



How the EEO Laws Apply to Operating/Re-
opening Workplaces During the COVID-19 
Pandemic

 Everything EEOC has issued related to COVID-19 can be found at 
https://www.eeoc.gov/coronavirus, including:

 What You Should Know about COVID-19 and the ADA, the 
Rehabilitation Act, and Other EEO Laws (regularly updated)

 Pandemic Preparedness in the Workplace and the Americans with 
Disabilities Act (ADA) (2009; updated 2020)

 3/27/20 “Ask the EEOC” COVID-19 recorded webinar 

https://www.eeoc.gov/coronavirus


Screening of Employees

 ADA places restrictions on disability-related inquiries and medical exams by 
employers

 Pre-offer – No

 Post-offer, before start date – Yes, if applied to everyone in same job 
category 

 Current Employees

 Only if “job related and consistent with business necessity”
 for example:  situations where employer has reasonable 

belief, based on objective evidence, employee will pose a 
“direct threat” to health/safety of themselves or others due to 
medical condition (significant risk of substantial harm)



Screening of Employees: COVID-19 Direct 
Threat

 At this time, someone entering workplace with COVID-19 is a direct 
threat to health of others

 Therefore, ADA allows employer (if it chooses) to screen employees 
for COVID-19 if physically entering worksite.  Examples:

 Take temperature 

 Ask about symptoms

 Ask if exposed to anyone who has COVID-19

 Administer viral test for current COVID-19 infection (but anti-
body testing not permitted)

 May exclude employees from workplace if they have symptoms or 
refuse to undergo screening measures, but address accommodation 
requests related to reasons for resisting screening measures

 If employee had COVID-19, employer may request medical 
documentation before allowing him/her to return



Confidentiality

 Under ADA must keep medical information confidential

 Includes keeping medical records separate from personnel file

 Keep confidential any temperature, symptoms, or testing 
log/documentation

 Restricts who employer can inform of an employee’s COVID-19 
diagnosis or symptoms

 May inform official(s) designated to handle response

 May inform public health authorities of positive diagnosis

 If informing other employees or customers, cannot disclose 
employee’s name and instead need to use a generic description 
(e.g., “Somebody who works on 4th floor  was diagnosed with 
COVID-19.”)

 Fact that employee requested or is receiving reasonable 
accommodation is confidential medical information



Individuals CDC Deems at Higher Risk 
and the EEO Laws

 Employer cannot automatically exclude from workplace those who do not have 
COVID-19, even if at higher risk for severe illness if they contract COVID-19.

 Older age – Age Discrimination in Employment Act (ADEA) prohibits adverse 
employment decisions based on individual’s older age (40 or above); permits 
favorable treatment based on older age, but has no accommodation requirement

 Pregnancy – Pregnancy Discrimination Act (PDA) prohibits employment decisions 
based on pregnancy, and may require providing accommodations provided to non-
pregnant employees;  Americans with Disabilities Act (ADA) can require 
accommodation of pregnancy-related disabilities absent undue hardship

 Underlying Disabilities (as defined under the ADA) – Accommodation absent 
undue hardship; to exclude involuntarily, employer would have to analyze & show that 
employee poses “direct threat to self,” a high standard to meet, and even then 
exclusion only allowed if no accommodation possible

 Employer is free to provide information to entire workforce about who to contact to 
request accommodation (disability) or flexibility/modifications (other risk groups).  
Employer also may invite advance requests even before workplace reopens from 
those who choose to make early request.



Reasonable Accommodation

 Employee may be entitled to accommodation for disability that places employee at 
higher risk from COVID-19, or for a disability that is exacerbated by pandemic 
situation

 Those designated “essential” or “critical” workers still retain ADA rights, and 
therefore may be entitled to accommodation for disability 

 Not entitled to ADA accommodation based on employee living with or being 
otherwise associated with another person with a disability

 Employer need not eliminate an essential function of job as accommodation or 
provide accommodation that would pose undue hardship (significant difficulty or 
expense based on employer’s resources)

 NOTE:  EEOC has not addressed if COVID-19 may render someone an “individual 
with a disability” under the ADA

Reasonable Accommodation



Reasonable Accommodation – Interactive Process

 Employer should engage in interactive process with employee 
who requests an accommodation

 Employer may request medical documentation if disability or 
need for accommodation not obvious or already known, but 
consider flexible options given difficulty of obtaining records right 
now

 Employer has discretion to choose among effective 
accommodations 



Workplace Infection Control Requirements

 An employer may have policies requiring employees to wear face 
masks or adhere to other infection control practices 

 Employer may need to accommodate employees who need 
modification or can’t comply due to disability (ADA) or religious 
beliefs (Title VII of the Civil Rights Act), subject to undue hardship 
under each statute



Harassment

 Harassment related to COVID-19 based on national origin, race, or any other 
protected EEO characteristic is prohibited

 Managers should be alert to harassment involving COVID-19, including its 
origins, against those who are or are perceived to be of Chinese or other Asian 
national origin

 Harassment may occur whether employees are in the workplace, teleworking, 
or on leave, including via emails, phone calls, platforms for video or chat 
communication

 Managers should know their obligations if harassment is reported or observed

 Employers should remind workforce that harassment is prohibited, and that it 
can result in disciplinary consequences



Questions?
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